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Abstract

Anecdotal evidence from grassroots organizers in Bangladesh suggests that women with disabilities (WWD) face unique barriers to access to justice, different in both kind and degree from those faced by women without disabilities. This paper presents the findings of an ethnographic case study research project that includes 25 interviews of lawyers and advocates in four different Bangladeshi districts in order to explore this hypothesis, particularly within sexual assault and rape cases. Physical, informational, institutional, and attitudinal barriers are identified in three distinct stages: (a) the police investigation, (b) the case preparation, and (c) the court proceedings, compounded by gender-based and socio-economic-based discrimination. Barriers are then categorized as either disability-specific or general in nature. Recommendations from advocates and judges reveal a critical need for trainings and standardization of disability knowledge and litigation strategies. The findings could inform future legislation, institutional practice, and proceedings at the investigation, preparation, and court hearing stages.

Lessons From Lawyers: Access to Justice for Women with Disabilities in Bangladesh

On 30 November, 2007, Bangladesh ratified the United Nations Convention on the Rights of Persons with Disability (CRPD). Amid the symbolic flourishes of international decorum, the government pledged to uphold the human rights of an estimated 16 million persons with disability, 10 percent of the seventh most populated country in the world (WHO, 2005). Though no empirical study of the incidence of disability in Bangladesh has been done, 80 percent of the estimated six hundred million people with disabilities worldwide live in low-income countries (WHO, 2005). Bangladesh appears to be no exception. One of the most densely populated countries in the world, it is prone to cyclones along the Bay of Bengal as well as tornadoes in the plains areas each year (NFOWD, 2009). These annual disability-creating natural disasters are accompanied by a low annual per capita income of 1600 U.S. dollars and the world’s highest child malnutrition rate of 48 percent (CIA World Factbook, 2010). As both a cause and consequence of poverty, disability appears to be disproportionately represented amongst Bangladesh’s marginalized communities.

Though disaggregated statistics on women with disabilities are rare, Bangladesh is the site of significant research and legal support around the abuse of and violence against women in general (Naomi, 2007). According to a joint United Nations and World Health Organization report, violence against women is one of the most visible social issues in South Asia. Incidences include sexual harassment or ‘eve teasing,’ forced marriage, trafficking, dowry-related violence, domestic violence, acidthrowing, sexual assault, wifekilling, and rape. In Bangladesh, violence, repression, and gender bias pose a serious threat to socio-economic and legal rights of women, despite constitutional non-discrimination clauses and other interventions (Farouk, 2005).

WHO research on violence against women estimates that among ever-married Bangladeshi women, 53 percent in Dhaka and 62 percent in rural Matlab have experienced physical or sexual partner violence. In Dhaka, 17 percent of women reported physical violence and 8 percent sexual violence by non-partner perpetrators, 79 percent of whom said the abusers were strangers. Despite the high frequencies of physical and sexual violence, more than half of physically abused women do not seek help because they do not think the violence is serious, while 31 percent in Dhaka and 43 percent in Matlab remain silent because of feelings of shame or fears of not being believed (Garcia-Moreno et al., 2005).

Women with Disabilities and Access to Justice

Such research and legal aid frequently ignores disability as a compounding factor in cases of violence against women (Elman, 2005). Furthermore, most of the research on women with disabilities (WWD) and access to justice has been carried out in the WEIRD populations: Western, Educated, Industrialized, Rich, and Democratic societies, a phenomenon that has recently attracted criticism for a lack of generalizability to other groups (Henrich, Heine & Norenzayan, 2010). Therefore the body of literature on the subject of women with disabilities in Bangladesh remains a limited one.

Though introductory focus meetings with grassroots disability activists in Action on Disability and Development and the National Council of Disabled Women indicate that WWD are more vulnerable to violence and less able to get access to justice, very little concrete evidence exists on the subject. Disaggregated statistics on violence against WWD are severely lacking in Bangladesh, with just a few examples of case study research that cannot accurately estimate incidences of violence against WWD as compared to their non-disabled counterparts (Karim, 2009).

According to an unpublished exploratory study of violence against WWD, the following reasons are hypothesized to render WWD more vulnerable to violence in the context of Bangladesh: (a) a decreased physical capability of self-defense, (b) difficulties in reporting violence because of communication or building accessibility problems, (c) lower self-esteem, (d) greater amount of dependence on others, (e) fear of retribution if abuse is reported, (f) poverty and a lack of resources, (g) fear of social stigma and exclusion, and (h) socio-cultural prejudices discrediting the reports of abuse from WWD (Karim, 2009). Such a model draws from general research on violence against women as well as anecdotal evidence on the ground. Such a conceptual model serves as a base for further investigation of the status of WWD today. 

Disability and the Bangladesh Legal System

Definitions

Protibandhi, or disabled person, appears in name or by allusion in numerous Bangladesh laws, rules, and regulations. Of particular importance to access to justice for WWD are the Evidence Act, the Disability Welfare Act, the Legal Aid Services Act, and the Nari-o-Shishu Nirjatan Daman Ain, the Women and Children Repression Prevention Act. Though the issue surfaces in many laws written since the time of British Colonial Rule, a comprehensive law review with a focus on disability has not been completed.

Methodology

Study design.

As one part of a three-prong study examining access to justice for WWD, this project focused on lawyers, advocates, and judges who had dealt with cases involving WWD
. In order to best solicit qualitative data from a non-standardized body of Bangladeshi advocates and judges with experience in barriers facing WWD, this study employed an ethnographic case study design. The research was framed along the course of its implementation by a set of 14 framing interviews with disability activists, disabled persons’ organizations (DPOs), and influential persons. Over the three-month period from May to July of 2010, 25 interviews were completed in four of the sixty-four Bangladeshi districts. The districts were chosen because of the presence of one of ADD’s District Legal Aide Committees and subsequent provision of disability-related legal aid. Each contained an ADD field office, a local partner organization, as well. These areas were hypothesized to contain lawyers with significant disability experience who might best inform research on access to justice for WWD today. Interviews were tagged for emerging themes and the frequency of those themes recorded. Qualitative case studies and descriptions were used to further supplement this data.

Study participants.

Of the 25 participants interviewed, 25 were lawyers or advocates and one was a legal aid worker. All of the lawyers or advocates had received their education in Bangladesh and practiced for at least five years. For the purpose of this study, lawyer is used to refer to any person with an LLM, LLB, or comparable international law degree.

Limitations.

Though the study was implemented with attention to uniformity, the nature of the research placed some restraints on methodological demands. Because the purpose of the study was to identify barriers facing WWD in access to justice, the study participants were drawn from a skewed population of civil society members already invested in WWD. Thus the ethnographic case studies present the practices, beliefs, and culture of a subset of people with previous exposure to the issue. A more general study of Bangladeshi lawyers, advocates, and judges would reveal a distinct and most likely less knowledgeable population.

Findings

The following tables display the themes and barriers that participants cited during interviews. Each is tagged with the number of participants who mentioned each theme or barrier. The data is classified into three temporal and procedural categories based on the stage of the case, with special sections on sexual assault and rape and miscellaneous themes or barriers.

Table 1. Barriers for WWD to access to justice during the investigation stage.

	Police and Investigation
	n


	NGO support is necessary.
	10

	Late recognition of pregnancy
	7

	Inadequate or poor quality investigations.
	6

	FIR does not mention or specify disability.
	3

	Police refuse to register case.
	2

	Pursuing case is too costly.
	2

	Expedition fees required in practice.
	2

	Premature discharge of the accused.
	2

	Police blotter published in newspaper.
	1


Table 2. Barriers for WWD to access to justice during the case preparation stage.

	Advocate and Case Preparation
	n

	Lack of awareness of means of financial support.
	12

	Lack of disability-specific training for lawyers.
	8

	Inaccessibility of DNA testing.
	6

	Compromise, even non-compoundable cases.
	6

	Decentralized movement.
	5

	Witnesses biased / paid bribes.
	4

	Lacking medical test.
	4

	Bureaucratic / procedural requirements.
	4

	Speech and hearing impairment bias.
	3

	Public prosecutors often corrupt.
	3

	No ‘disability law’ practice.
	3

	Importance of scientific evidence.
	3

	Panel lawyers often overworked / inadequate.
	2

	Lawyer must hire sign language interpreter.
	2

	Lawyer compensation correlated with quality.
	2

	Cases are pending for months or years.
	2

	Lawyer encourages ADR.
	1

	Lawyer cannot intervene in mediation of non-compoundable offense.
	1

	Advocate / lawyer emphasis on personal gain.
	1


Table 3. Barriers for WWD to access to justice during the court proceedings.

	Judges and the Court Proceedings
	n

	Lack of sign language interpreters in courts.
	10

	Inadequate judge training.
	8

	Physically inaccessible buildings.
	5

	Judges have sympathy but not awareness.
	4

	Proceedings inaccessible to women, generally.
	3

	No knowledge/partnership with JATI.
	2

	Interpretation, when given, considered biased.
	2

	Judge considers testimony of WWD less valid.
	2

	Judge does not use suo moto.
	2

	Lack legal framework.
	2

	Technological shortcomings.
	1

	Most victims do not know much sign language.
	1


Table 4. Specific Barriers for WWD in sexual assault and rape cases.

	Sexual Assault and Rape
	n

	WWD more vulnerable to sexual violence.
	5

	Lack of unimpeachable evidence.
	5

	Difficulties of women w/ intellectual disabilities.
	5

	Medical certificate important and often lacking.
	3

	Victim marries rapist.
	1

	Police must file charge sheet.
	1

	Cases rest on circumstantial evidence.
	1


Table 5. Miscellaneous Barriers for WWD to access to justice.

	Miscellaneous
	n

	Socio-economic distribution of WWD lower.
	12

	Socio-economic distribution of WWD the same as women without disabilities.
	8

	Social / family pressure to not file case.
	6

	WWD lack good social standing.
	5

	Lack of disaggregated statistics.
	5

	Less effort made for WWD by family.
	4

	WWD more susceptible to corruption.
	4

	Negligible accommodations made.
	4

	Convergence of women’s and disability rights / barriers.
	4

	Family controls case and compromises.
	2

	WWD equally susceptible to corruption.
	2

	Complicated question of consent.
	1

	Lack of dialogue about WWD.
	1

	More discussion than action by civil society.
	1


Discussion of Barriers


This study examined barriers facing WWD in access to justice from the point of view of primarily advocates, knowledgeable in both existing resources and aware of the barriers that WWD face in accessing them. The themes that emerged from this research fell into two categories: those barriers specific to disability and those barriers for the general population to which WWD were hypothesized to be especially vulnerable. Though the boundary between the two categories was unclear in certain circumstances, an effort has been made to categorize the most frequently identified barriers into this framework.

Disability-Specific Barriers


Training. The most frequently cited disability-specific barriers fell within the institutional realm, perhaps unsurprising considering the institutional role of advocates and judges in the justice process. Participants focused on the lack of disability-specific training for both advocates (n=8) and judges (n=8), while several commented on inadequate vocational training of such parties as well (n=2). The discussion of barriers facing WWD lacked a common language amongst participants. In fact, many participants did not initially recognize the word protibandhi, or ‘disability.’ Only when described as ‘problems’ with speech, hearing, sight, body, or mind did the concept of disability make sense. The lack of terminology was particularly true for the public prosecutors interviewed, none of whom initially recognized the term. Nipa
 senior lawyer in a human rights organization and the grassroots organizer translating pointed out the difficulties and imprecision of communicating seemingly academic concepts to a wide variety of advocates, judges, and legal aide workers:

Nipa: We don’t really have the sort of language that is needed.

[Translator]: It’s a hugely interesting thing because you have to go, when we go to the field, we say, [problem with sight, problem with hearing] And people understand. From my experience, grassroots people understand the word ‘problem.’ So…that’s the key word, you know. Like, what’s wrong? While that’s not necessarily rights-based or whatever. It’s sort of guess and check, you know.

Because a successful case rests on procedural knowledge, the lack of training at any one level, from the police investigation to the lawyer’s case preparation to the judge’s court hearings, can impede the WWD client’s case from proceeding. At the police level, if an investigating officer lacked disability knowledge, he or she might not mention the disability or the type of disability in the First Information Report (FIR) (n=3). Inadequate general training on provisions and accommodations available to WWD often translates into poor quality investigations on their behalf (n=6). Training also appeared particularly necessary for government employees, such as public prosecutors, assistant public prosecutors, and government lawyers (n=4). Though many called for training, no one gave suggestions for what that training might include.


Nipa highlighted how logistically difficult a seemingly simple training could be. At the time of the interview, her organization was piloting a new section on disability to be included in the manual for program organizers. If the pilot trainings proved successful however, they would have to wait until other updates to the manual had been validated before retraining their staff members and volunteers. However, the desire for disability training appeared to be strong within the legal community with any background in the subject. Two of the interviews led directly to my project coordinator and translator leading disability law trainings for advocates in the organizations of the participants.


Participants shared similar feelings about the need for disability-specific trainings for judges. As one participant put it, “[Judges] have feelings, but not awareness,” a sentiment shared by other advocates (n=4). Two advocates pointed out that two legal organizations with large public interest litigation sectors, Bangladesh Environmental Lawyers Association (BELA) and Bangladesh National Woman Lawyers’ Association (BNWLA), offered training for judges on their respective areas of interest. One of the advocates added, “But, so far as I know, there is no such kind of organization who sponsored the program, because there is not a government-sponsored program. If you want to sensitize the disability issue, in that event, within the training program, some organizations have to be involved in this process, like BELA and BNWLA and others.” This lack of organizational coherence and macro-level action was a recurring theme in this research.


Necessity of DPO and NGO support. In the absence of a central government or judicial institution on disability, many participants (n=10) stressed the importance of non-governmental organizations in assisting WWD to access legal aid resources. Most participants juxtaposed such an observation against the fact that there was no government-funded initiative on legal aid for women with disabilities. Of crucial importance was assistance in filing the police report and subsequent evidence collection, especially in the case of sexual assault or rape. Lawyers said that WWD often need this DPO or NGO support because of poverty, corruption, illiteracy, and a lack of procedural knowledge (i.e. to refrain from bathing or washing clothes, to receive a medical test within 24 hours, and so forth). A subset of participants linked such difficulties to those of women in Bangladesh in general (n=4), while the rest described the barriers from the standpoint of disability alone.

However, other participants argued that the NGO-based legal aid supports in place both decentralized the movement for disability rights and served, in itself, as an barrier to justice. One advocate described the problems of administration and monitoring across large geographic barriers with rural areas bereft of communication infrastructure:

And if it is around the country, [the] NGO office located in Dhaka but the panel lawyer…working in Thakurgaon, then the NGO cannot monitor that lawyer, whether he or she is performing well or not. That is the problem.

With lawyers spread across the 64 Bangladeshi districts, access to training, procedural knowledge, and colleagues with whom to collaborate becomes very difficult.


Lack of awareness of financial support. In tandem with the need for DPO and NGO support came the observation, both directly and indirectly, of a variable and inadequate knowledge of avenues for financial support for legal aid. Advocates and judges frequently remarked that though resources exist in this domain, clients, grassroots organizers, and legal aid workers do not know of their existence or how to access them (n=12). Infrastructural deficiencies in communication and disability knowledge prevent most cases from reaching the final court proceedings with adequate evidence. One advocate working to provide government legal aid to low-income clients said that he receives approximately half the cases of his capacity per year: "People don't know where they will go and where they will get this aide." "But I'm trying to spend more money by accepting more applications…There is no barrier to make an application. The problem is communication."

Among other funds mentioned were the district committees created by the Legal Aid Services Act-2000 (n=1) as well as the Government Legal Aide Fund. However, there is no rights-based act that ensures WWD’s access to such funds (n=2). Of the four districts surveyed, the District Legal Aide Committees (DLAC) organized by Action on Disability and Development had handled between 7 and 25 cases since their inception. However, members of various DLACs noted that they could take on more cases if they were to be proposed to them (n=5). Additionally, every advocate interviewed said that he or she had accepted all cases involving WWD proposed to him or her in the past. Other NGOs offered ‘legal camps,’ during which advocates volunteered their time in order to advise or file a case for marginalized clients. The question was therefore not just one of mere legal capacity but one of networking as well. As one advocate put it, “[If] people do not come to the law, how can law change the society?”

Lack of sign language interpretation. A third common barrier cited by advocates and judges is the lack of neutral sign language interpretation in the courts (n=10). Though some advocates (n=4) and judges (n=2) had hired teachers from speech and hearing impaired schools to serve as translators, the defense and presiding judge often rejected this testimony as biased (n=3). Furthermore, especially in more rural communities, speech and hearing impaired clients reportedly know very limited sign language themselves, using a natural communication language that develops organically within her family and social networks. Therefore the barriers are three-fold: first, it is necessary to find an interpreter to take a client’s deposition; second, the client has to be taught sufficient sign language in order to make that deposition; and, lastly, the testimony then has to be accepted by both the defense and presiding judge as unbiased evidence.
Many participants argued that the government should assume responsibility for providing sign language interpretation in the courts (n=5). Several referenced Section 119 of the Evidence Act of 1872, which provides for the interpretation of speech and hearing impaired witnesses in the court. Only one advocate had learned sign language in order to communicate with speech and hearing impaired clients. According to her, the quality gains in the evidence and testimonies she is able to collect are significant. This is especially true in cases of rape or attempted rape, where she can ask, “Who was it? Where did it happen? Where did he touch you?” As of yet, none of her translations have been rejected as partial testimony. No other advocates suggested that existing police officers, advocates, or judges could themselves learn sign language, despite a heavy emphasis in interview responses on the barriers facing women with speech and hearing impairments. One advocate described current tactics to avoid the communication barriers within the courtroom altogether:

The main thing is the proceeding is done by the lawyer. The lawyer is the one who speaks. The only time you need to speak to the court is when the deposition is taken. You are in the witness stand and people ask you questions. In most cases, when there is a speech problem, we try, we know that it will be difficult to get an interpreter. For example, we get an interpreter, and he will interpret. He knows sign language. But the woman may not know sign language, at all. So who will interpret? Some of the relatives?  And if a relative interprets, the other side will say that this is biased interpretation, we do not accept it. So this is one thing. There are several reasons, actually. There is another thing that we try not to involve actually the persons with speech impediment. Any other person with power of attorney or authority from that person can speak before the court and give the deposition. Because that eliminates the other problem. A person who cannot speak properly or cannot speak at all, standing in the witness box, and someone is coming to cross-examine, and it’s very difficult.

As a significant portion of the cited barriers, difficulties in disability-specific communication and networking, whether institutional, in the case of unaccessed financial resources, or individual, in the lack of sign language interpretation, severely limit access to justice for WWD at every level of an already complex process.
General Barriers

As a marginalized group, WWD appear to face general barriers to access to justice as well, some more acutely than non-disabled women.


Socio-economic status. Though there existed some disagreement on this point, the majority of participants (n=12) believed that WWD were poorer than comparable non-disabled women clients that they had received. Because no quantitative statistics exist on the topic, such qualitative reports can only estimate the reality of socio-economic distributions of WWD. Some participants found the question rather obvious, answering a simple “no” within seconds (n=6), indicating that WWD had a lower socio-economic distribution than non-disabled women. One found the inquiry so mindless that he began to laugh. Disabled himself, he replied, "Disabled people, they are poorer than poor.” Another explained why non-congenital disability might affect the poor to a greater extent than the rich:
Generally, the disabled persons, nationally we have seen in our country that the disabled persons are in poor families. Because of medical problems and sometimes from accidents, if the family is poor, they could not take the right initiatives to correct the persons. And [there are] comparatively fewer [disabled persons] in the rich families, because they have enough scope to take the right…medical initiatives."

Some lawyers remarked that WWD lack good social standing (n=5), a description that includes both financial and socio-cultural implications. Based on the experiences of the participants interviewed, police often refuse to register the case on victims’ behalf (n=2) and witnesses either lack incentive to depose on WWD’s behalf or take bribes for their silence (n=4). In one advocate’s office, I saw the First Information Report filed by a child rape victim’s father. The deposition and signature looked painstakingly scribed by someone who had never had to write a full page in his life. Simple procedural requirements become remarkably more difficult for the illiterate fifty-nine percent of the Bangladeshi population (CIA World Factbook, 2010). 


Furthermore, societal prejudices often cause others to identify WWD as belonging to lower socio-economic classes, despite their financial circumstances. Access to quality services through the investigation and prosecution then becomes quite difficult. One advocate described such an incident:

Basically, I think, WWD are totally ignored. Totally ignored. When they go for medical certificate, they think that she is a beggar. [Rough, loud voice] ‘Hey, you, why you are here? Go outside, go outside.’ That is the scenario. You know? One of our women, physically challenged women student of Dhaka University, once, she went to her professor to talk with him. The professor answered to her, ‘Please go away. Please go away. I’m not ready to go out and give you any money.’ So the people think that disabled persons are beggars.

The same advocate mentioned the Supreme Court ruling that a decision can be made on a rape victim’s testimony, if the girl or woman is from a ‘good family.’ Because of the stereotypes and circumstances mentioned above, he argued that this could not be referenced in a rape case with disabled victim:

You know, in [the] case of rape case, there is precedence from the Supreme Court of Bangladesh, [a case in] Barisal. She was a college student and she was raped. In that case, our Supreme Court decided one noted decision that if any girl was raped and if she is come from a good family with good reputation. In that event, depending on the sole evidence [and] sole statement of the victim, [the] court can pronounce judgment…If the girl is…from a good family with good reputation. This is a stated principle in the rape cases of Bangladesh. However, in the rape cases of disabled girls, it cannot be implemented.

Such measures are taken in order to improve access to justice for women in general. However, through general negligence of WWD, such a ruling excludes them because of their frequent social marginalization.

Corruption. A closely linked issue is that of corruption, a topic that came up in some form or another in every interview completed in this study. Though participants disagreed on whether WWD are more vulnerable (n=4) or equally susceptible (n=2) to corruption, its weighty presence in the law enforcement and justice sectors was a unanimous theme. Three stages during which different forms of corruption occurred emerged: the investigation, the interim while a case was pending, and the court hearing itself. Examples mentioned included the accused paying investigation officers, witnesses, or court employees in order to clear or mitigate charges against him. In some cases, the accused goes as far as to file his own account of the case in the police station before the victim deposed her statement. One particularly clever advocate instructs her staff to physically pick their cases up from the floor and put them on the top of the docket in order to avoid clerical expedition fees. If that did not work, she offers money over the table, a proposition that once led to her removal from the court premises.

The lengthy court proceedings (n=2) and bureaucratic requirements (n=4) allow for a higher incidence of corruption as well. While cases are pending, the potential for corruption increases during the months or even years before a case reaches the courtroom (n=2). Frequently, witnesses become biased between the filing of the case and their depositions (n=2), choosing to either give false testimony or not testify at all. In one case, an advocate described a case he was handling of a woman who had been grievously hurt by her husband. The anecdote captured the pairing of inefficient institutional structures with corruption:

Well, you know, the medical report, if you do not give expedient money, it is a never-ending practice…That is the practical scenario. Recently, I just received one case, one poor victim. She was grievously injured and she has around 25 stitches in her face. [Pause] I [talked] with her. After talking with her, we filed a Nari-o-Shishu case for causing grievous hurt by her husband. [Learned] court stated that, where is your medical injury certificate? I said, [Learned Court], you [see] the stitches; [they have] not been cut. Why [are you] asking for [a] medical report? It is very transparent that there [are] huge injury signs over there. Why are you asking for [a] medical certificate? He replied, ‘It’s our mandatory matter in the law.’ Well…he decided another day for submission of medical report. Then I instructed [my client], ‘Please you just go to the Dhaka Medical College Hospital. Just show him your signed card and request them to give an Injury Certificate, because it is required by the court.’ And I just [noted] down the issue and why it [was] necessary…I [enclosed] my business card. I [enclosed] my files and leaflet. I [gave] it to her. When she [visited] Dhaka Medical College Hospital, the authority demanded 3000 taka for issuing the medical certificate. She is not entitled to 300 taka—they demanded 3000 taka. Again, she came back to me. She replied, sir, they wanted 3000 taka for injury certificate. Again, I write the application to the director of Dhaka Medical College Hospital. Informing the issues, I requested him to give a medical certificate to the marginalized client. Yesterday I sent the application. I know it will be a lengthy procedure. It will be rounded from one table to another table, one table to another table. In the mean time, my case will be rejected.

Corruption therefore serves as both an impediment to access to justice as well as a dissuasion not to begin what will be a lengthy procedure. The common problem in Bangladesh is compounded by the social marginalization of WWD and its association with poverty.
Proposed Remedies


Parallel to the identification of barriers facing WWD in access to justice, the study sought to compile a set of proposed remedies. From a diverse set of legal backgrounds and geographic districts, participants generated nearly 30 distinct proposals, with different interviews corroborating past suggestions as well. The remedies fell into two categories: those that existed in law, regulation, or theory but lacked implementation and those that would require new initiatives to enact.

The Need for Implementation


Participants referred to sections of the Evidence Act, Criminal Procedure Code, Disability Welfare Act, Legal Aide Services Act-2000, and other rules and regulations that mentioned, either directly or through suggestion, disability, but did not implement those laws in practice. One advocate, when asked what laws or regulations would improve access to justice for WWD, responded:

But, [you know], there are so many laws in our country. Maximum are not implemented. Only yesterday, I [went] to a seminar and a law minister was there…I said there, we need no laws. We have enough laws. But what is necessary is to implement the laws. And the difficulty is here. We need no laws about the disabled testimony…so far as court is concerned. It is in the Evidence Act. Just implement it. And do something to implement [the laws]…Our government takes no stakes [in the implementation].

Through these interviews, participants identified a subset of the preexisting laws and regulations that would improve access to justice for WWD through implementation. The most frequently cited examples are briefly outlined below.


The Evidence Act of 1872. In the law that regulates how testimonies are given and recorded in Bangladeshi courts, Section 119 actually provides for the translation for the speech and hearing impaired:
A witness who is unable to speak may give his evidence in any other manner in which he can make it intelligible,
as by writing or by signs; but such writing must be written and the signs made in open Court. Evidence so given shall be deemed to be oral evidence.” (Evidence Act, 1872)

Several advocates interviewed, without prior knowledge of this section, proposed amending the act as such (n=2). In order to further specify how evidence from people with disabilities should be treated in court, two advocates who touched on this issue said that a ruling from the Supreme Court to create some sort of “special arrangement” for disabled victims would be sufficient (n=2):

The Evidence Act should have some specific guidelines how to deal with those issues. Because there is no procedure in this regard. Because everyone is confused in this regard. Everyone is confused. How [do we] deal with the speech and hearing impaired people?
 When probed as to whether the Evidence Act should be interpreted more leniently for WWD who could not provide the same forms of evidence, two advocates said that would not be necessary; a directive from the Honorable Supreme Court would make the grassroots level and legal preparation work very easy without the need for leniency within the court (n=2).


Other disability-related clauses. Other cited laws included the Disability Welfare Act, which summarizes the incorporation of disability-specific government measures into the ministries, as well as the Legal Aid Services Act-2000, which theoretically created a network of legal supports for marginalized legal clients or victims.
New Initiatives


Trainings. The most frequently proposed initiative to improve access to justice for WWD was a thorough training program (n=9), for police investigating officers, advocates, judges, and NGO staff members. In order to create the “full professional environment” absent today (n=2), trainings would target a rights-based approach to disability as well as existing accommodations within the justice sector. Brief mention was also made of trainings for WWD on access to services within the justice sector (n=2), with one advocate suggesting that the disability trainings be incorporated into her organization’s preexisting legal education classes. One example of possible subject matter included:
Most important, are judges. That they have to give sort of special attention, special considerations to PWD, such as giving more time, or by holding the court proceedings in a smaller, more intimate setting so that they feel more comfortable…talking about their issues and giving their depositions. Those…accommodations should be made.

Another advocate mentioned the need for procedural instructions and specifications within the civil and criminal courts and tribunals, especially for the Nari-o-Shishu court. Special emphasis was placed on trainings for working with WWD with speech and hearing impairments, with a lesser focus on those with intellectual disabilities.


Infrastructural support. Participants made a number of other proposals regarding issues of physical and informational accessibility, including: physically accessible courtrooms, including ramps, lifts, and toilets (n=2), financial support for DNA testing, especially for victims who cannot identify the accused through traditional means (n=2), expedited access to the Government Legal Aid Fund (n=1). and the incorporation of disability and access to justice issues for WWD into JATI (n=2).
Attitudinal support. Lastly, lawyers called for mentality shifts in order to remove attitudinal barriers that WWD face today. The need to transition from what some called a “development and efficiency” or “welfare” perspective to a rights-based movement surfaced in several conversations (n=3). Amongst the comparatively well-informed group of participants, this distinction was generally lacking in the discourse around access to justice. Of those who alluded to it, all believed that the legal framework would come first with attitudinal changes to follow.
A Future Role for Advocates


Each interview concluded with a final question: are there specific steps that lawyers or advocates could take in order to improve access to justice for WWDs? After one to two hours of questioning, he or she had usually generated a lengthy set of barriers, remedies, and case studies by that point. However, the majority felt there was little to nothing that they themselves could do in order to overcome the barriers or implement the proposed remedies (n=7 of 10 respondents). One replied that there were things that could be done but only if other parties involved enacted change as well:

Lawyers can play a role. But, it is teamwork…: police, prosecution lawyer, judge, and the witnesses. It’s teamwork. If any part is not working, you will fail to get access to justice. Four organs have to work simultaneously; otherwise, it is not possible. Sometimes, police [are],…but [the] medical officer [is] not proactive. Without money, they [don’t give a] medical certificate. Sometimes [the] police [are] proactive, medical officer is proactive. Prosecution lawyer, that particular government lawyer, is not proactive.

He did not mention specifically what “proactive” behavior of a lawyer or advocate might resemble, though he went on to qualify what it might entail for police or medical officers. The remaining two participants who responded to this question said lawyers and advocates should take on more pro-bono work for WWD. Of those who replied, “No,” four left their responses unqualified (n=4) and three indicated a need for a judicial branch ruling on procedural accommodations for WWD. One said, “Sympathy at the court—nothing more than this. Lenient view, lenient view of the court.” Those who were not included amongst respondents did not answer the question at all, instead returning to the previous question of general rules and regulations.


Across the board, this was the weakest part of each interview. Even advocates who knew each and every WWD in his or her cases by name and home district gave no substantive answer to the question. The lack of proposed action on behalf of lawyers and advocates was a theme that transcended the demographic categories of the respondents. Renowned High Court advocates to rural area public prosecutors alike certainly did not lack creative remedies. But they limited their roles to case preparation with no scope for macro-level change.


Beyond a welfare-based law practice. Given this conception, it is not surprising, then, that participants so frequently cited the necessity of NGO support in access to justice for WWD. The majority of cases mentioned were referrals from NGOs and other legal aide organizations. In fact, one of the most frequently bypassed questions was that of the barriers faced when filing the police station report. All respondents who declined to answer stated that their involvement only began after the report was filed and the case began. However, the lack of communication between victims, NGO staff members, and advocates means that rarely is enough legitimate evidence collected within the proper time frame and institutional structures. For the vast majority of rape cases, victims become pregnant and only then file a case (n=7). At this point, it is too late to receive a medical test confirming the rape (n=4). After the initial story is told to family members and other involved parties, victims are then handed from one disjointed steward to another in an already barrier-ridden process to justice.

This is not to say that resources and dedicated individuals do not exist. This is, perhaps, the most frustrating aspect of the barriers faced by WWD.  Legal, informational, and financial support are available. Advocates who have taken on countless public interest litigation cases on behalf of WWD are, while not overly abundant, nonetheless present. A string of client-advocate interactions described by one participant speaks to the welfare-based approach of many advocates:

I receive them gloriously and mindfully and not only that. In court, I try to give some food [and] other types of entertainment. And [for] this, [she]
…, my client, [the] accused person is under life sentence. But [she], … she came [during] these two years, minimum twenty times in the court. These twenty times, you know, like this [gestures] so when I see the girl, I always remember, she may be my daughter. And every time, I give her 50 taka, 50 taka, 50 taka. Some [lozenges], some biscuits, something.

This emotional and public interest-based motivation is absolutely necessary in motivating advocates to continue taking on cases from marginalized populations as a whole. But it is not enough to make the movement sustainable. Welfare-based pro bono publico work is honorable but it is not sufficient. In order to enforce the rights written in the CRPD, there needs to be a substantial, coordinated initiative that lends violence against WWD the weight it deserves as a pressing human rights issue. The people are there, along with many of the laws. With some sort of overarching structure between them, advocates would have the potential to enact macro-level change for WWD in addition to the court convictions they could achieve with them on an individual basis.

However, no forum, centralized body, or compilation of resources exists to cohere the country’s capacity for litigation on behalf of WWD. Many proposed changes to the Evidence Act and provision of the Government Legal Aide Fund actually exist, and have existed for over a century in some cases. If disability law could become grow beyond the realm of decentralized public interest litigation cases, the possibilities for WWD and lawyers themselves, in capacity and professional advancement, would be extensive.


Law review. As per two lawyers, the first place to start would be to draw from the knowledge and capacity of advocates and judges to compile preexisting laws and regulations that specifically cite or apply to disability. These lawyers called for a law review of all existing acts, rules, and regulations, of which Bangladesh has no shortage, in order to make an assessment of them from the point of view of disability (n=2). In this way, laws dating from the British Colonial Period to the present could be uniformly reviewed for their intersection with disability and other related issues. This would include everything from the lack of disability inclusion in the non-discrimination clause of the Constitution to the emergency evacuation rules and regulations in cyclone and tornado-prone areas. Coupled with the proposed ministerial networking and advocacy (n=2) and professionalization of disability law (n=2), a nascent coalition around disability law could develop. Though a significant number of advocates stated that their profession could do very little to improve access to justice for women with disabilities (n=7), such a longitudinal project could potentially lead to institutional change.  

The utility of such a review would become manifest in the development of informational and educational materials on the subject of access to justice for WWD. As previously cited, many advocates are currently unaware of the existence of certain provisions in the justice sector. Without such materials, advocates are unable to reliably activate the legal arrangements in place for WWD. However, with the help of a specific guide that outlines steps that lawyers can take when supporting disabled clients, it may be easier for lawyers to activate existing provisions in the Legal Aid Act and other rules and regulations. 

Conclusion

Definitions of Disability

Legal definitions. In the Bangladesh Persons with Disability Welfare Act-2001, Section 3 defines ‘disability’ as any person who:
a) is physically crippled either congenitally or as result of disease or being victim of an accident, or due to improper or maltreatment or for any other reasons became physically incapacitated or mentally imbalanced, and

b) as a result of such crippledness or mental impairness,-

a. has become incapacitated, either partially or fully; and

b. is unable to lead a normal life. (Disability Welfare Act-2001, 2001).

The section goes on to identify visual impaired, physically handicapped, hearing impairment, speech impairment, and mental disability as the sub-categories of disability. 


Participant definitions. The variety in definitions of disability given by participants spoke to the enormous range in knowledge, experience, and conceptions of disability even with a relatively experienced group of advocates and judges. Of the fourteen participants who answered this question, responses fell into three categories: medical, action-based, social, and mixed definitions. Those who gave medical definitions (n=7) referred specifically to physical or mental problems:
Disability means, you know, there is different kinds of disabled people in our country. That is, hear-disabled, speak-disabled, see-disabled, armless or part of the body-less disabled. And in our society, you can say, there [are] so many people who…[are] disabled people [in the] head [points to head].

‘Action-based’ descriptions compared an individual’s ability to do certain actions or tasks as compared to non-disabled people (n=6). Each definition usually referred to “normal” or “general” people:

So, someone who cannot do the same sort of social activities that, like, you know, the general population can. They’re persons with disabilities.

Social definitions acknowledged the role of social barriers that either decreased or further impeded an individual’s ability to do certain things (n=7). Several defined disability completely within social constructs (n=2), while others alluded to barriers that further impeded people with preexisting disabilities. Five participants included elements of each of these categories in their responses.


A trend between education level and likelihood to mention the social aspects of disability emerged. Each High Court advocate mentioned either an action-based or social aspect within his or her definition of disability. Of the two participants who referred only to the medical aspects of disability, both were panel lawyers living outside of Dhaka. Though the sample size involved in this research is obviously not large enough to draw generalizable conclusions, such a trend does support the cited need for further trainings. For no personal defect, exposure and sensitization to disability and issues facing WWD must come from somewhere. Translated into practice, disability must have an action-based or social component in order to catalyze necessary attitudinal and social changes. Such conceptions could very well make the distinction between welfare-based legal aid work and rights-based, professionalized disability law.

United Nation Convention on the Rights of Persons with Disability


More recently coded and ratified than the Disability Welfare Act, the UN Convention that Bangladesh ratified in 2007, debated and written by persons with disability themselves, reformulates the definition given in the original disability law. In the Preamble of the CRPD, the State Parties to the Convention recognize “that disability is an evolving concept and that disability results from the interaction between persons with impairments and attitudinal and environmental barriers that hinders their full and effective participation in society on an equal basis with others…” As it states in Article 1, its purpose “is to promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms by all persons with disabilities, and to promote respect for their inherent dignity” (CRPD, 2006). In fifty articles along with an optional protocol consisting of a further eighteen articles, the Convention describes what the drafters agreed to be the human rights of persons with disability. Of those articles, four pertained directly or indirectly to access to justice.


Article 6. One article of the CRPD treats WWD directly by recognizing “that women and girls with disabilities are subject to multiple discrimination.” The Convention then resolves State Parties to guarantee “human rights and fundamental freedoms” to both WWD and women in general.


Article 12. The second article of importance is Article 12, named “Equal recognition before the law.” In it, the State Parties first “reaffirm that persons with disabilities have the right to recognition everywhere as persons before the law.” It goes on to recognize that PWD “enjoy legal capacity on an equal basis with others in all aspects of life” and that “appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity.” The article provides for “safeguards” of PWD’s legal capacity as well as the protection of the rights “to own or inherit property, to control their own financial affairs and to have equal access to bank loans, mortgages and other forms of financial credit.”


Article 13. Of particular importance is the next article entitled, “Access to justice.” The succinct two-clause article asks for “procedural and age-appropriate accommodations, in order to facilitate their effective role as direct and indirect participants, including all witnesses, in all legal proceedings, including at investigative and other preliminary stages.” It also then provides for the promotion of “appropriate training for those working in the field of administrative justice, including police and prison staff.” Accommodations and training for such procedures are therefore necessary for both PWD and those administrating justice, from the initial investigation to the final prison sentence.


Article 16. The next pertinent article, “Freedom from exploitation, violence and abuse” specifically mentions gender-based aspects of the mentioned offenses. It provides for the protection against, educational support about, monitoring, recovery, and prosecution of these crimes.


Article 21. In this article on the “Freedom of expression and opinion, and access to information,” the Convention provides for “accepting and facilitating the use of sign languages, Braille, augmentative and alternative communication, and all other accessible means, modes and formats of communication of their choice by persons with disabilities in official interactions.” Though more general in nature, such a right should guarantee translation and interpretation services within the investigation, case preparation, and court proceedings.

Working Towards the CRPD

Violence against WWD links to all five of these articles. The negligence towards WWD ignores the multiple discrimination that they face. The lack of accommodations within the legal system then decreases the legal capacity of WWD victims while the lack of trainings and procedural knowledge hinder their access to justice. In particular, the lack of interpretation services, testimony through non-traditional means, and other provisions limits both freedom of expression and access to information in the justice sector. When such violence is not redressed, WWD cannot live in “freedom from exploitation, violence, and abuse.” 


If disability moves beyond a welfare-based practice, the potential to protect the relevant human rights listed in the CRPD will increase dramatically. A centralized body of human, informational, and educational resources on procedural knowledge in WWD cases will both recognize the “multiple discrimination” mentioned in Article 6 and facilitate the confrontation of such gender-based and disability-based barriers. Furthermore, allowing advocates and judges access to available provisions in the Bangladeshi legal system would fulfill the need for “safeguards” in order to ensure equal recognition before the law. As mentioned by many participants, training and the specialization of disability law will further improve access to justice for WWD and persons with disabilities in general. Such an approach would transform the provision of, for example, a sign language interpreter from an act of particular dedication on a lawyer’s behalf to the fundamental right of the WWD to which the government has already agreed. Given that violence against WWD implicates all of the five cited CRPD articles, it is essential that there be a substantial, coordinated initiative to achieve access to justice on par with the human rights violations that are involved. 

Figure 1: Schema of proposed remedies for access to justice for WWD.
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Appendix A: Questionnaire

Demographic Information

1. Education level attained

2. Educational institutions attended

3. Number of years of practice

4. Current employment organizations and length of employment

5. Number of cases filed

6. Number of cases taken to court

7. Do you have a disability?
Conceptual Questions
1. According to you, what is a disability? A person with disability?

Part I: Disability-Specific Barriers to Justice

2. How many cases do you take on per year?

3. How many cases involving WWD have you taken in the past two years?

4. How many cases involving WWD have been proposed to you in the past two years?

Informational Barriers

5. Have the WWDs in your cases been adequately prepared to file the police station report? Explain.

6. Have the WWDs in your cases been adequately prepared to appear in court? Explain.

7. Have panel lawyers been trained in issues facing WWDs?

8. Have staff lawyers been trained in issues facing WWDs?

9. Have judges been trained in issues facing WWDs?

Institutional Barriers

Communication and Translation

10. Are court proceedings accessible to women with speech and/or hearing disabilities?

1. In your experience, have translators been provided to WWDs with speech and/or hearing disabilities?

2. If yes, can these translators relay information from the WWD to the judge or courtroom?

11. Are court proceedings accessible to women with intellectual disabilities?

1. In your experience, has translation and assistance been provided to women with intellectual disabilities?

2. In your experience, has testimony provided through translators or assistants been accepted as evidence in the court?

12. How have you communicated with clients with communication disabilities?

Procedures in cases of rape and abuse
13. What pieces of evidence do you need in court in the case of sexual assault or rape?

14. Which difficulties have you faced in obtaining evidence of sexual assault or rape in cases involving non-disabled clients?

15. Which difficulties have you faced in obtaining evidence of sexual assault or rape in cases involving disabled clients?

Attitudinal
Conceptions of Disability
16. To what extent is disability perceived as a pretext for accommodations or special arrangements to facilitate the participation of WWDs in the Bangladeshi legal system?
17. Do WWD clients tend to be wealthier or poorer than women without disabilities?

1. How does this change the barriers they face in access to justice?

17.1.1. Police mobilization?

17.1.2. Treatment within the courtroom?

2. How have these differences affected a WWD’s credibility in an investigation or court case?

Judge

18. How does a judge treat a WWD as compared to women without disabilities?

Lawyers, Advocates, and Legal Aid Workers

19. Have you provided disability-specific training for WWDs?

20. In the past two years, how many times have your non-disabled clients compromised instead of pursuing a court verdict? Why?

21. In the past two years, how many times have you disabled clients compromised instead of pursuing a court verdict? Why?

Part II: Disproportionate effect of general barriers
22. What is the accessibility of DNA testing for those who cannot identify accused through traditional means?

23. Does corruption, in law enforcement or the legal system, affect WWDs differently than women without disabilities?

24. Does the incidence of violence against WWDs and non-disabled women differ?

Proposed regulations
25. What regulations, if any, need to be in place in order to overcome the barriers mentioned above?

26. Are there specific steps that lawyers could take in order to improve access to justice for WWDs?

Appendix 2: ADD Sites

Figure 2: Map of ADD sites nationwide.
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� See Nusrat, 2010, Nyugen, 2010 for two parallel studies of access to justice for WWD.


� Number of participants who mentioned the barrier.


� Name has been changed.


� Name omitted to protect the privacy of the client.


� All questions should be answered in reference to the past three years. Anecdotal evidence may be drawn from earlier cases.
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